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year may elect to have the calendar 
year be its fiscal year for purposes of 
this part. 

(h) Insured depository institution. In-
sured depository institution has the same 
meaning as in section 3 of the Federal 
Deposit Insurance Act (12 U.S.C. 1813). 

(i) Nongovernmental entity or person or 
NGEP—(1) General. A nongovernmental 
entity or person or NGEP is any partner-
ship, association, trust, joint venture, 
joint stock company, corporation, lim-
ited liability corporation, company, 
firm, society, other organization, or in-
dividual. 

(2) Exclusions. A nongovernmental en-
tity or person does not include— 

(i) The United States government, a 
state government, a unit of local gov-
ernment (including a county, city, 
town, township, parish, village, or 
other general-purpose subdivision of a 
state) or an Indian tribe or tribal orga-
nization established under Federal, 
state or Indian tribal law (including 
the Department of Hawaiian Home 
Lands), or a department, agency, or in-
strumentality of any such entity; 

(ii) A federally-chartered public cor-
poration that receives Federal funds 
appropriated specifically for that cor-
poration; 

(iii) An insured depository institu-
tion or affiliate of an insured deposi-
tory institution; or 

(iv) An officer, director, employee, or 
representative (acting in his or her ca-
pacity as an officer, director, em-
ployee, or representative) of an entity 
listed in paragraphs (i)(2)(i), (i)(2)(ii), 
or (i)(2)(iii) of this section. 

(j) Party. The term party with respect 
to a covered agreement means each 
NGEP and each insured depository in-
stitution or affiliate that entered into 
the agreement. 

(k) Relevant supervisory agency. The 
relevant supervisory agency for a covered 
agreement means the appropriate Fed-
eral banking agency for— 

(1) Each insured depository institu-
tion (or subsidiary thereof) that is a 
party to the covered agreement; 

(2) Each insured depository institu-
tion (or subsidiary thereof) or CRA af-
filiate that makes payments or loans 
or provides services that are subject to 
the covered agreement; and 

(3) Any company (other than an in-
sured depository institution or sub-
sidiary thereof) that is a party to the 
covered agreement. 

(l) Term of agreement. An agreement 
that does not have a fixed termination 
date is considered to terminate on the 
last date on which any party to the 
agreement makes any payment or pro-
vides any loan or other resources under 
the agreement, unless the relevant su-
pervisory agency for the agreement 
otherwise notifies each party in writ-
ing. 

PART 535—UNFAIR OR DECEPTIVE 
ACTS OR PRACTICES 

Subpart A—General Provisions 

Sec. 
535.1 Authority, purpose, and scope. 

Subpart B—Consumer Credit Practices 

535.11 Definitions. 
535.12 Unfair credit contract provisions. 
535.13 Unfair or deceptive cosigner prac-

tices. 
535.14 Unfair late charges. 
APPENDIX TO PART 535—OFFICIAL STAFF COM-

MENTARY 

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464; 15 
U.S.C. 57a. 

SOURCE: 75 FR 23566, May 4, 2010, unless 
otherwise noted. 

Subpart A—General Provisions 
§ 535.1 Authority, purpose and scope. 

(a) Authority. This part is issued by 
OTS under section 18(f) of the Federal 
Trade Commission Act, 15 U.S.C. 57a(f) 
(section 202(a) of the Magnuson-Moss 
Warranty—Federal Trade Commission 
Improvement Act, Pub. L. 93–637) and 
the Home Owners’ Loan Act, 12 U.S.C. 
1461 et seq. 

(b) Purpose. The purpose of this part 
is to prohibit unfair or deceptive acts 
or practices in violation of section 
5(a)(1) of the Federal Trade Commis-
sion Act, 15 U.S.C. 45(a)(1). Subpart B 
defines and contains requirements pre-
scribed for the purpose of preventing 
specific unfair or deceptive acts or 
practices of savings associations. The 
prohibitions in subpart B do not limit 
OTS’s authority to enforce the FTC 
Act with respect to any other unfair or 

VerDate Mar<15>2010 14:49 Feb 03, 2012 Jkt 226040 PO 00000 Frm 00100 Fmt 8010 Sfmt 8010 Q:\12\12V6 ofr150 PsN: PC150



91 

Office of Thrift Supervision, Treasury § 535.12 

deceptive acts or practices. The pur-
pose of this part is also to prohibit un-
safe and unsound practices and protect 
consumers under the Home Owners’ 
Loan Act, 12 U.S.C. 1461 et seq. 

(c) Scope. This part applies to savings 
associations and subsidiaries owned in 
whole or in part by a savings associa-
tion (‘‘you’’). 

Subpart B—Consumer Credit 
Practices 

§ 535.11 Definitions. 

For purposes of this subpart, the fol-
lowing definitions apply: 

(a) Consumer means a natural person 
who seeks or acquires goods, services, 
or money for personal, family, or 
household purposes, other than for the 
purchase of real property, and who ap-
plies for or is extended consumer credit. 

(b) Consumer credit means credit ex-
tended to a natural person for personal, 
family, or household purposes. It in-
cludes consumer loans; educational 
loans; unsecured loans for real prop-
erty alteration, repair or improvement, 
or for the equipping of real property; 
overdraft loans; and credit cards. It 
also includes loans secured by liens on 
real estate and chattel liens secured by 
mobile homes and leases of personal 
property to consumers that may be 
considered the functional equivalent of 
loans on personal security but only if 
you rely substantially upon other fac-
tors, such as the general credit stand-
ing of the borrower, guaranties, or se-
curity other than the real estate or 
mobile home, as the primary security 
for the loan. 

(c) Earnings means compensation 
paid or payable to an individual or for 
the individual’s account for personal 
services rendered or to be rendered by 
the individual, whether denominated as 
wages, salary, commission, bonus, or 
otherwise, including periodic payments 
pursuant to a pension, retirement, or 
disability program. 

(d) Obligation means an agreement 
between you and a consumer. 

(e) Person means an individual, cor-
poration, or other business organiza-
tion. 

§ 535.12 Unfair credit contract provi-
sions. 

It is an unfair act or practice for you, 
directly or indirectly, to enter into a 
consumer credit obligation that con-
stitutes or contains, or to enforce in a 
consumer credit obligation you pur-
chased, any of the following provisions: 

(a) Confession of judgment. A cognovit 
or confession of judgment (for purposes 
other than executory process in the 
State of Louisiana), warrant of attor-
ney, or other waiver of the right to no-
tice and the opportunity to be heard in 
the event of suit or process thereon. 

(b) Waiver of exemption. An executory 
waiver or a limitation of exemption 
from attachment, execution, or other 
process on real or personal property 
held, owned by, or due to the con-
sumer, unless the waiver applies solely 
to property subject to a security inter-
est executed in connection with the ob-
ligation. 

(c) Assignment of wages. An assign-
ment of wages or other earnings unless: 

(1) The assignment by its terms is 
revocable at the will of the debtor; 

(2) The assignment is a payroll de-
duction plan or preauthorized payment 
plan, commencing at the time of the 
transaction, in which the consumer au-
thorizes a series of wage deductions as 
a method of making each payment; or 

(3) The assignment applies only to 
wages or other earnings already earned 
at the time of the assignment. 

(d) Security interest in household goods. 
A nonpossessory security interest in 
household goods other than a purchase- 
money security interest. For purposes 
of this paragraph, household goods: 

(1) Means clothing, furniture, appli-
ances, linens, china, crockery, kitchen-
ware, and personal effects of the con-
sumer and the consumer’s dependents. 

(2) Does not include: 
(i) Works of art; 
(ii) Electronic entertainment equip-

ment (except one television and one 
radio); 

(iii) Antiques (any item over one 
hundred years of age, including such 
items that have been repaired or ren-
ovated without changing their original 
form or character); or 

(iv) Jewelry (other than wedding 
rings). 
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§ 535.13 Unfair or deceptive cosigner 
practices. 

(a) Prohibited deception. It is a decep-
tive act or practice for you, directly or 
indirectly in connection with the ex-
tension of credit to consumers, to mis-
represent the nature or extent of co-
signer liability to any person. 

(b) Prohibited unfairness. It is an un-
fair act or practice for you, directly or 
indirectly in connection with the ex-
tension of credit to consumers, to obli-
gate a cosigner unless the cosigner is 
informed, before becoming obligated, of 
the nature of the cosigner’s liability. 

(c) Disclosure requirement—(1) Disclo-
sure statement. A clear and conspicuous 
statement must be given in writing to 
the cosigner before becoming obli-
gated. In the case of open-end credit, 
the disclosure statement must be given 
to the cosigner before the time that 
the cosigner becomes obligated for any 
fees or transactions on the account. 
The disclosure statement must contain 
the following statement or one that is 
substantially similar: 

NOTICE OF COSIGNER 

You are being asked to guarantee this 
debt. Think carefully before you do. If the 
borrower doesn’t pay the debt, you will have 
to. Be sure you can afford to pay if you have 
to, and that you want to accept this respon-
sibility. 

You may have to pay up to the full amount 
of the debt if the borrower does not pay. You 
may also have to pay late fees or collection 
costs, which increase this amount. 

The creditor can collect this debt from you 
without first trying to collect from the bor-
rower. The creditor can use the same collec-
tion methods against you that can be used 
against the borrower, such as suing you, gar-
nishing your wages, etc. If this debt is ever 
in default, that fact may become a part of 
your credit record. 

(2) Compliance. Compliance with para-
graph (d)(1) of this section constitutes 
compliance with the consumer disclo-
sure requirement in paragraph (b) of 
this section. 

(3) Additional content limitations. If 
the notice is a separate document, 
nothing other than the following items 
may appear with the notice: 

(i) Your name and address; 

(ii) An identification of the debt to 
be cosigned (e.g., a loan identification 
number); 

(iii) The date (of the transaction); 
and 

(iv) The statement, ‘‘This notice is 
not the contract that makes you liable 
for the debt.’’ 

(d) Cosigner defined. (1) Cosigner 
means a natural person who assumes 
liability for the obligation of a con-
sumer without receiving goods, serv-
ices, or money in return for the obliga-
tion, or, in the case of an open-end 
credit obligation, without receiving 
the contractual right to obtain exten-
sions of credit under the account. 

(2) Cosigner includes any person 
whose signature is requested as a con-
dition to granting credit to a con-
sumer, or as a condition for forbear-
ance on collection of a consumer’s obli-
gation that is in default. The term does 
not include a spouse or other person 
whose signature is required on a credit 
obligation to perfect a security inter-
est pursuant to state law. 

(3) A person who meets the definition 
in this paragraph is a cosigner, whether 
or not the person is designated as such 
on a credit obligation. 

§ 535.14 Unfair late charges. 

(a) Prohibition. In connection with 
collecting a debt arising out of an ex-
tension of credit to a consumer, it is an 
unfair act or practice for you, directly 
or indirectly, to levy or collect any de-
linquency charge on a payment, when 
the only delinquency is attributable to 
late fees or ydelinquency charges as-
sessed on earlier installments and the 
payment is otherwise a full payment 
for the applicable period and is paid on 
its due date or within an applicable 
grace period. 

(b) Collecting a debt defined—Collecting 
a debt means, for the purposes of this 
section, any activity, other than the 
use of judicial process, that is intended 
to bring about or does bring about re-
payment of all or part of money due (or 
alleged to be due) from a consumer. 
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APPENDIX TO PART 535—OFFICIAL STAFF 
COMMENTARY 

SUBPART A—GENERAL PROVISIONS 

Section 535.1 Authority, Purpose, and Scope. 

1(c) Scope 

1. Penalties for noncompliance. Administra-
tive enforcement of the rule for savings asso-
ciations may involve actions under section 8 
of the Federal Deposit Insurance Act (12 
U.S.C. 1818), including cease-and-desist or-
ders requiring that actions be taken to rem-
edy violations and civil money penalties. 

2. Application to subsidiaries. The term 
‘‘savings association’’ as used in this Appen-
dix also includes subsidiaries owned in whole 
or in part by a savings association. 

PART 536—CONSUMER PROTEC-
TION IN SALES OF INSURANCE 

Sec. 
536.10 Purpose and scope. 
536.20 Definitions. 
536.30 Prohibited practices. 
536.40 What you must disclose. 
536.50 Where insurance activities may take 

place. 
536.60 Qualification and licensing require-

ments for insurance sales personnel. 

APPENDIX A TO PART 536—CONSUMER GRIEV-
ANCE PROCESS. 

AUTHORITY: 12 U.S.C. 1462a, 1463, 1464, 1467a, 
and 1831x. 

SOURCE: 65 FR 75845, Dec. 4, 2000, unless 
otherwise noted. 

§ 536.10 Purpose and scope. 

(a) General rule. This part establishes 
consumer protections in connection 
with retail sales practices, solicita-
tions, advertising, or offers of any in-
surance product or annuity to a con-
sumer by: 

(1) Any savings association; or 
(2) Any other person that is engaged 

in such activities at an office of a sav-
ings association or on behalf of a sav-
ings association. 

(b) Application to operating subsidi-
aries. For purposes of § 559.3(h) of this 
chapter, an operating subsidiary is sub-
ject to this part only to the extent that 
it sells, solicits, advertises, or offers 
insurance products or annuities at an 
office of a savings association or on be-
half of a savings association. 

§ 536.20 Definitions. 
As used in this part: 
Affiliate means a company that con-

trols, is controlled by, or is under com-
mon control with another company. 

Company means any corporation, 
partnership, business trust, association 
or similar organization, or any other 
trust (unless by its terms the trust 
must terminate within twenty-five 
years or not later than twenty-one 
years and ten months after the death 
of individuals living on the effective 
date of the trust). It does not include 
any corporation the majority of the 
shares of which are owned by the 
United States or by any State, or a 
qualified family partnership, as defined 
in section 2(o)(10) of the Bank Holding 
Company Act of 1956, as amended (12 
U.S.C. 1841(o)(10)). 

Consumer means an individual who 
purchases, applies to purchase, or is so-
licited to purchase from a covered per-
son insurance products or annuities 
primarily for personal, family, or 
household purposes. 

Control of a company has the same 
meaning as in section 3(w)(5) of the 
Federal Deposit Insurance Act (12 
U.S.C. 1813(w)(5)). 

Domestic violence means the occur-
rence of one or more of the following 
acts by a current or former family 
member, household member, intimate 
partner, or caretaker: 

(1) Attempting to cause or causing or 
threatening another person physical 
harm, severe emotional distress, psy-
chological trauma, rape, or sexual as-
sault; 

(2) Engaging in a course of conduct or 
repeatedly committing acts toward an-
other person, including following the 
person without proper authority, under 
circumstances that place the person in 
reasonable fear of bodily injury or 
physical harm; 

(3) Subjecting another person to false 
imprisonment; or 

(4) Attempting to cause or causing 
damage to property so as to intimidate 
or attempt to control the behavior of 
another person. 

Electronic media includes any means 
for transmitting messages electroni-
cally between a covered person and a 
consumer in a format that allows vis-
ual text to be displayed on equipment, 
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